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REPORT AND RECOMMENDED DECISION?

This Social Security Disability (“SSD”) and Supplemental Security Income (“SSI”) apped
raises the question whether substantial evidence supports the commissioner’ s determination that the
plaintiff, who allegesinability to work as aresult of chronic back and neck pain, pulmonary, cardiac
and emotional problems and gastritis, does not have conditions meeting or equaling a so-called
“listing.” | recommend that the decision of the commissioner be affirmed.

In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. §§404.1520,
416.920, Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

administrative law judge found, in relevant part, that the medical evidence established that theplaintiff

! This action is properly brought under 42 U.S.C. 8§ 405(g) and 1383(c)(3). The commissioner has admitted that the plaintiff has
exhaugted his adminigtrative remedies. The caseis presented as a request for judicia review by this court pursuant to Loca Rule
16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversd of the
commissioner’ sdecison and to complete and file afact sheet avalable a the Clerk’ s Office. Ord argument was held before me on
August 8, 2002, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respectivepositionswith
citations to relevant statutes, regulations, case authority and page references to the administrative record.



had mild degenerative arthritis of the low back, complaints of left shoulder pain, mild to moderate
chronic obstructive pulmonary disease (* COPD”), atypical chest pain, mild to moderate depression
and a history of alcohol abuse, Finding 3, Record at 22; that he had experienced a myocardial

infarction in October 1998, but any resulting cardiac impairment was not shown to havelasted or to be
expected to last for a continuous period of twelve months, id.; that he did not have an impairment or
combination of impairments meeting or equaling any listed in Appendix 1 to Subpart P, 20 C.F.R.

8404 (the “Listings’), id.; that his impairments did not prevent him from performing his past light

work as a sales person or from performing awide range of other light and sedentary jobs, Finding 5,
id.; and that he was not under adisability at any time through the date of the decision (July 23, 1999),
Finding 6, id. at 22-23. The Appeals Council declined to review the decision, id. at 7-8, makingitthe
final determination of the commissioner, 20 C.F.R. 88404.981, 416.1481; Dupuis v. Secretary of
Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. 88405(g), 1383(c)(3); Manso-Pizarrov. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusion drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of
Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge reached Step 4 of the sequentia process, at which stage the
clamant bears the burden of proof of demonstrating inability to return to past relevant work. 20
C.F.R. 88404.1520(€e), 416.920(€e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). Atthisstepthe
commissioner must make findings of the plaintiff’ s residua functional capacity and the physical and

mental demands of past work and determine whether the plaintiff’ sresidua functiona capacity would



permit performance of that work. 20 C.F.R. 88404.1520(¢e), 416.920(e); Social Security Ruling 82-
62, reprinted in West’ s Social Security Reporting Service Rulings 1975-1982 (“ SSR 82-62"), & 813.

In addition, the plaintiff’ s statement of errorsimplicatestwo other stepsin the decisiona path:
Steps 3 and 5. At Step 3, a clamant bears the burden of proving that his or her impairment or
combination of impairments meets or equals the Listings. 20 C.F.R. 88 404.1520(d), 416.920(d);
Dudley v. Secretary of Health & Human Servs., 816 F.2d 792, 793 (1st Cir. 1987). To meet alisted
impairment, the claimant’ s medical findings (i.e., symptoms, signsand laboratory findings) must match
those described in the Listing for that impairment. 20 C.F.R. 88 404.1525(d), 404.1528, 416.925(d),
416.928. To equa aListing, the claimant’s medical findings must be “at least equal in severity and
duration to the listed findings.” 20 C.F.R. 88 404.1526(q), 416.926(a). Determinations of
equivalence must be based on medical evidence only and must be supported by medically acceptable
clinical and laboratory diagnostic techniques. 20 C.F.R. 88 404.1526(b), 416.926(b).

At Step 5, the burden of proof shiftsto the commissioner to show that aclaimant can perform
work other than his or her past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f); Yuckert, 482
U.S. at 146 n.5; Goodermote, 690 F.2d at 7. Therecord must contain positive evidencein support of
the commissioner’s findings regarding the plaintiff’s residual work capacity to perform such other
work. Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff framesthe issuespresented as (i) whether he meets or equalsthe Listingsand (i)
whether he hasany transferable skills. Itemized Statement of Specific Errors (“ Statement of Errors’)
(Docket No. 3) at 1. Specifically, hearguesthat he meetsthe Listingsfor depressionand heart disease
or that the combination of thoseimpairments and his COPD equalsthe Listings. 1d. at 2.2 | discern no

error asto either point.

2 Counsd for the plaintiff confirmed at ord argument that he presses no daim regarding the administrative law judge' s Step 4 finding.



|. Discussion

Asaninitial matter, the plaintiff arguesthat he meetsListing 12.04(A) for depressionin view
of thereport of examining consultant LydiaS. Ward-Chene, Psy.D., that he suffered fromappetite and
deep disturbances, thoughts of suicide (two attempts) and paranoid thinking. 1d. at 2; see also Record
at 209-14. Thisargument founders primarily because the plaintiff overlooksthe fact that aclaimant
must meet the requirements of both parts A and B of Listing 12.04 —not just part A —to demonstrate
the required level of severity. SeeListing 12.04.

The plaintiff makes no argument that he meets part B, which entails a showing that adamant's
affective disorder resultsin at least two of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace; or

4, Repeated episodes of decompensation, each of extended duration[.]
Listing 12.04(B). Inany event, therecord contains only one evaluation of theimpact of the plaintiff’s
affective disorder on the part B factors. That assessment fallswell short of supporting afinding that
part B is met. After reviewing Dr. Ward-Chene' s report, non-examining consultant Peter G. Allen,
Ph.D., completed a psychiatric review technique form (“PRTF”) in which he concluded that the
plaintiff’s mental impairment was non-severe, imposing only slight restrictions on activities of daily

living and socia functioning and seldom causing difficultiesin maintaining concentration, persistence

or pace. Record at 124-25, 132.3

% While Dr. Ward-Chene did not expresdy discuss the part B criteria, her report fairly can be read as concluding thet the plaintiff’s
menta condition significantly impaired his functioning, &t leest in terms of socid interaction. See, e.g., Record at 213 (dteting that the
plantiff likey “would have greet difficulty functioning in an employment setting a thistime because of hisphysicd problemsprecluding
many formsof physicd work aswell ashisemationd problems precluding him from working successfully inan environment with other
people”). Dr. Allenimplicitly disagreed, explaining, inter alia, that in hisview the plaintiff’s“[m]ain problems gppear to belifestyle
issues (smoking, drinking) [with] no past mentd hedth involvement. Some siress related to conflicts [with] 14-y.0. son. Menta

impairment appears to be nonsevere as he only developed theseissues’ at thetime of hisvist to Dr. Ward-Chene. Id. at 125. Such
conflicts in the evidence are the province of the administrative law judge to resolve. See, e.g., Rodriguez, 647 F.2d at 222 (“The
Secretary may (and, under his regulations, must) take medica evidence. But the resolution of conflicts in the evidence and the
(continued...)



The plaintiff next arguesthat he should have been found to have met an unspecified Listing for
cardiovascular impairment. Statement of Errors at 2. He takes issue with the finding of the
administrative law judge that:

It is noted that the claimant experienced a severe heart attack in October 1998, and

subsequent medical evidence substantiates continuing complaints of chest pain and

coronary artery disease. However, it isnot shown that this condition haslasted or is
expected to last for a continuous period of twelve months and therefore the claimant

cannot be found to be disabled &t this time.

Id. a 1 (quoting Record at 22 (emphasis in original)). Specifically, he complains that the
administrative law judge referred to only one of three then-known hospitalizations, omitting mention of
cardiac hospitalizationsin November and December 1998. 1d. at 1, 2. Theplaintiff errs. Infact, the
administrative law judge clearly referred to the November and December 1998 hospitalizations when
she observed that medical evidence “subsequent” to the October 1998 heart attack substantiated
“continuing complaints of chest pain and coronary artery disease.”

That the administrative law judge was well aware of the November and December
hospitalizations is clear both from the body of her decision and from the transcript of the plaintiff’'s
December 16, 1998 hearing. See, e.g, Record at 19, 353-56. She discussed at some length with both
the plaintiff’ s counsel and medical expert Peter B. Webber, M.D.,* the need to obtai n records of those
hospitalizations to shed light on the question whether the plaintiff’s heart condition met or equaled a
Listing. See, e.g., Record at 353-56. She held the record open to receive these documents and obtain
additional testimony from Dr. Webber, commenting, “I’ m open to interrogatories, or anything else, if

necessary, if Dr. Web[b]er is.” Id. at 355. Inasmuch as appears, the plaintiff supplied the missing

records, see id. at 4, 219-325, but sought no supplemental hearing and propounded no post-hearing

determination of the ultimate question of disability isfor him, not for the doctors or for the courts.”).
“ Dr. Webber's name incorrectly is transcribed as “Weber.” See Record at 52 (curriculum vitag).



interrogatories to Dr. Webber, see, e.qg., id. a 354 (representation of plaintiff’s counsel that no
additional hearing would be necessary).”

Moreover, it is doubtful that, if asked, Dr. Webber would have concluded that the additional
documents supported afinding that the plaintiff’s heart condition met or equaled aListing. See, e.g.,
Record at 220 (letter dated December 8, 1998 from George N. Welch, M.D., to Daniel L. Mattox,
M.D., noting, “I will see [the plaintiff] again in follow-up & Maine Cardiology Associates on
December 15th, after which time | do not think he will need follow-up unless he has some new
cardiovascular event or problem.”), 229 (cardiac catheterization report dated November 18, 1998 by
Dr. Welch finding “[i]nsignificant coronary artery disease”).

Theplaintiff next contendsthat by virtue of the combination of hisdepression, heart condition
and COPD he should have been found to have equaled the Listings. Statement of Errorsat 1-2. This
contention, too, fails. Asto the plaintiff’s COPD, Dr. Webber testified, “He does have a coupl e of
pulmonary function studiesin the chart and they do not come closeto the Listings. Thisdoesn’'t mean
to say that on physical activity heisn't short of breath, but till, it can’t still [sic] be used as an equal
[sic] or meeting aListing.” Record at 355. On the question whether the totality of the plaintiff’'s
medical problems equaled aListing, Dr. Webber stated, “Whether we can eventually say that anything
really truly meets a listing, or even equals alisting, | don’'t know, but | think the summation of his
medical problems certainly put him in a | would guess, probably amost a sedentary type of

existence.” |d. at 360.

® The plaintiff’ scounsd did inform the administrative law judgethat he needed an “ answer from the doctor” regarding theimport of the
new evidence. Record a 354. The administrative law judge responded, “What I'll do is, after | hear Dr. Web[b]er’ stetimony, . . .
I'll determinewhether weneed” theinterrogatories. 1d. Nether theadminigtrative law judge nor the plaintiff’scounsd raised theisue
of theinterrogatories again prior to the end of the hearing. However, it behooved the plaintiff’s counsd, if he perceived theissue as
having been dropped, to have raised it with the administrative law judge either during or after the hearing.



The bottom lineisthat the Record in this case containsno positive, unequivocal evidencethat
the plaintiff had conditions meeting or equaling aListing. At Step 3, it was the plaintiff’s burden to
adduce such evidence. The administrative law judge accordingly did not err in concluding that,
through the date of decision, no Listing was shown to have been met or equaled.

| briefly address the plaintiff’s additional contention that there is an issue whether or not he
had any transferable skills. Statement of Errors at 1. The plaintiff fails to develop this point, see
generally id., and accordingly it is difficult to understand the nature of this claim. However, he
apparently alludes to aconcept germane to aStep 5 analysis—whether aclaimant without transferable
skills qualifies as disabled pursuant to the so-called “ Grid,” Appendix 2 to Subpart P, 20 C.F.R. 8§
404. Inasmuch asthe administrative law judge found it unnecessary to reach Step 5, any Step 5-based
chalengeisirrelevant.®

I1. Conclusion
For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 9th day of August, 2002.

® The administrative law judge muddied the waters by meking afinding rlevant to aStep 5 andysis— that the daimant’ simpairments
did not prevent him from performing “a wide range of other light and sedentary jobs” Finding 5, Record at 22. However, her
decision can only sensibly be read as stopping a Step 4. Under the circumstances, it was unnecessary for her to reach Step 5; in
addition, she did not purport to make a full Step 5 andlysis, omitting any discussion whether, pursuant to the Grid or vocationa

evidence, the plaintiff was cgpable of performing work exigting in significant numbersin the nationadl economy.



David M. Cohen
United States Magistrate Judge

ADM N
U.S. District Court
District of Maine (Portland)

CIVIL DOCKET FOR CASE #: 02-Cv-4

JOHNSON v. SOCI AL SECURI TY, COM Filed: 01/07/02
Assigned to: JUDGE GENE CARTER

Referred to: MAG. JUDGE DAVID M COHEN
Demand: $0, 000 Nature of Suit: 863
Lead Docket: None Jurisdiction: US Defendant
Dkt# in other court: None

Cause: 42:405 Revi ew of HHS Decision (DI WC)

CARLTON C JOHNSON HARRY N. STARBRANCH
plaintiff [ COR LD NTC]
HOWARD & BOW E
PO BOX 460

ONE MAI N STREET
DAMARI SCOTTA, ME 04543
563-3112

SOCI AL SECURI TY ADM NI STRATI ON JAMES M MOORE, Esq.
COVM SSI ONER [ COR LD NTC]
def endant U . S. ATTORNEY'S OFFI CE
P. 0. BOX 2460
BANGOR, ME 04402- 2460
945- 0344

ESKUNDER BOYD, ESQ
[ COR LD NTC]

ASSI STANT REGI ONAL COUNSEL
OFFI CE OF THE CHI EF COUNSEL,
REGI ON 1

2225 J.F. K. FEDERAL BUI LDI NG
BOSTON, MA 02203

617/ 565- 4277



